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The OECD’s BEPS 2.0 project is currently navigating turbulent waters partly because of the unexpected
Covid19 crisis and its impact on state budgets and the need for additional revenues, and partly because of
internal tensions and conﬂicts within OECD dominant group of industrialized countries, the 140-member-state
inclusive framework, and the business community. Disagreements include (but are not limited to) the ringfencing of the digital economy taxation (an idea that China and The US strongly oppose), and the allocation of
taxing powers to market jurisdictions under Pillar I of the OECD Uniﬁed Approach.
In fact, OECD delayed(1) from July to October 2020 the target to reach a uniﬁed digital tax solution, and
Pascal Saint-Amans (Director of the Center of Tax Policy and Administration) recently recognized that, insofar
as Pillar I is concerned, amid the alignment of stakeholders’ interest, the ﬁnal outcome might be reached by
stages over a process which would last until 2021.(2)
This postponement is not good news for a process that, although developed under a tightening timeframe
thus far, widens the window to unilateral state experiences fueled by budget constraints and increased
political pressures in a covid19 context. A number of emerging economies –particularly the biggest players in
the LATAM region– had previously delayed any legislative action in this area until the 2020 ﬁnal OECD
outcome whose occurrence is now fatally delayed until next year.(3)
Unfortunately, in this context, one may not envisage but a “rebellion in the farm” greater than ever, with
leading countries and emerging economies as well trying to apprehend the digital economy’s yields and
income under the various policy lines already on the menu or even under newly developed, more or less
creatively designed, tax tools.
In my view, this trend will certainly deepen outside Europe during the second semester of 2020, unless a
harmonized OECD solution to market countries’ genuine, equitable appetites start to be sought shortly,
balancing the theoretical adherence to value creation concepts coming from the economic science, on one
hand, and the bargaining aspect dictated by the political science, on the other hand, and, hence, allowing a
revenue-satisfying outcome to emerging markets to be reached.
So far the national administrations of emerging economies perceive that, in allocating direct taxing rights
over the new economy, OECD is excessively pegged to a theoretical economic approach and lacks the
political ﬂexibility needed to arrive at a satisfactory outcome that genuinely contemplates the national
interest of market states; or, even worse, that in the re-slicing of the greater pie coming from the direct
taxation of income derived from the digital businesses, the central economies inﬂuence the OECD to follow a
path that would change nothing (or almost nothing) in terms of allocation of taxing powers to markets, while
adding simultaneously extreme complexity to the administration of the system, far beyond the capacity of
emerging countries’ tax administrations. That perception has signiﬁcantly grown as from the release of the
OECD Uniﬁed Approach, and, besides, is on the very basis of the apparently unstoppable proliferation of
diversiﬁed national tax tools designed to cope with the lack of an equitable, uniform, and harmonized income
tax solution.
Individual countries have been exploring domestic direct tax measures on the cross-border trade of digital
goods and services for a while, and this trend grows lately since the massive shift to digital commerce during
Covid19 times clearly shows the need of grasping tax revenues from proﬁtable segments in this sector of the
economy.(4) In this sense, observers concur that a key current trend to consider is (i) the extent to which
large consumer markets in emerging Latin American or Asian economies turn towards passing unilateral tax
solutions alien to the OECD Uniﬁed Approach, and (ii) their willingness to deactivate them in the future if the
OECD ever reaches an agreeable, harmonized solution.
A global picture of unilateral initiatives developed in the area of direct taxation on the digital economy
(including special levies outside the income tax system that work or were aimed at working as a proxy to the
income tax) shows at least two diﬀerent groups of measures classiﬁed on the basis of their ﬁscal eﬃciency.
A ﬁrst group made of levies that have not been fully eﬃcient ﬁscal wise, either because they fail to apprehend
the digital businesses altogether, or because of other reasons, such as the lack of practical application or
limited scope. These include: (i) the traditional PE concept, as updated by BEPS Final Recommendation on
Action 7, subsequently reﬂected in the OECD MC 2017 and the MLI, which In terms of eﬃciency to catch
income arising from the digital economy has proved to be useless;(5) (ii) the diverted proﬁts tax or DPT
(United Kingdom,(6) Australia) which, in practice, served more as a menace to force transfer pricing
adjustments in the income tax than as a revenue tool in itself;(7) and (iii) the 2016 equalization tax (India),
whose taxable matter was originally limited to cross-border advertising services.(8)
A second group of unilateral experiences include the economic signiﬁcance presence or digital PE in the
market state (regulated, among others, in Malaysia, Turkey, Israel, and Slovak Republic),(9) and (ii) the digital
service tax or DST approved in Italy, and France,(10) following the 2018 European Commission (EC)
Initiative,(11) and the pending approval in Spain, the United Kingdom, Poland, Austria, Portugal and the Czech
Republic. O——————————————————————————n the same track, the EC has recently
proposed to revive the DST at the European level if there is no agreement at the OECD this year.(12)
Besides all of the above, some Latin American countries have resorted to the application of somehow
innovative source rules that confer income tax jurisdiction to the country where the service recipient,
customer or client is situated, regardless of the place where the service or good provider performs its
activities, i.e., even in the case in which the foreign provider’s sole nexus to the taxing jurisdiction is precisely
the residence of the service recipient, customer or client. These are the cases under the domestic tax laws in
force in Peru (pre-BEPS legislation) and Uruguay (post-BEPS legislation). A similar proposal was discussed in
Argentina in 2017, but the proposed provision was eliminated from the bill by the Executive Branch right
before the bill of what was later the 2017 tax reform (Law 27,430) were sent to Congress for
consideration.(13)
The lack of a ﬁnal, timely, harmonized OECD solution to the direct taxation of the digital economy(14) opens
chances for the Latin American innovative source rules on income from the digital economy to be
reconsidered within certain premises and conditions; thus, arriving at what would be a sort of market-access
based income tax, limited to ring-fenced highly digitalized cross-border B2B businesses.
The ﬁrst query would be whether the sole residence in the market jurisdiction of the service recipient,
customer, or client might be deemed as a suﬃcient nexus for the income of the foreign digital seller or
service provider to fall within the taxing powers of that jurisdiction. Since business customers tend to be
immobile (ﬁxed in a given jurisdiction) even for highly digitalized, mobile, foreign providers, and on the
premise that there is no income without sales, the taxing right of the market jurisdiction on the income
derived therein by a foreign seller or service provider appears to be at least as justiﬁable as are other
acceptable connections- under international tax law.(15) Moreover, conventional international tax law has
already receipted the payer residence as a legitimate connection.(16)
Under Argentine tax law, there are already contemplated two cases where the residence of the service
recipient control the taxation of certain targeted cross-border services: (i) technical, ﬁnancial or similar advice
rendered from abroad under article 13, of the income Tax la (ITL), and (ii) exploitation of cinematographic
ﬁlms, radio or TV broadcasting, or other means of video or sound projection, reproduction, transmission
and/or diﬀusion from abroad under article 14, ITL, provided that they are economically utilized in Argentina
(i.e., used in a business by the resident service recipient).(17)
The tax should be applied through a withholding at source to be made by the resident buyer or service
recipient on a presumed net income basis to be determined, thus facilitating administration and control in the
market jurisdiction. This presumption system (widely utilized in Latin American legislation for other types of
cross-border income) should be fair enough as to recognize that value creation also depends on other factors
located outside the market jurisdiction, and to allow the foreign seller or service provider residing in a taxcredit country to oﬀset the withholding at home as long as its tax legislation is adapted to that end.(18)
This was the mechanism utilized by the proposed text designed by the Argentine Executive branch on
occasion of the 2017 tax reform; the proposal (ﬁrst article to be incorporated after article 13 of what was then
the text of ITL, read as follows:
“Article … (I).- It is presumed, without admitting proof to the contrary, that FIFTY PER CENT (50%) of the price
paid for digital services provided through the Internet or any adaptation or modiﬁcation of the protocols
platforms or technology used by the Internet or another network through which equivalent services are
provided, constitutes net gain of Argentine source, when the service is economically used in the country. The
regulations will establish the scope of the referred supplies.”
Of course this is just a mere example, and the above text is perfectible in many ways.
The proposal would require ring-fencing digital business income not to collide with the tax treatment aﬀorded
under domestic law to the importation of goods and services from abroad generally (which may or may not be
similarly taxable), but there would be no reasons to distinguish between cross-border provision of digital
goods and services.
From another perspective, a market-access based income tax on digital goods and services should be
contemplated in existing double tax treaties via the MLI. Otherwise the adoption of such a proposal
exclusively in the internal laws of market jurisdictions would create signiﬁcant diﬀerences between treaty and
non-treaty partner-countries, thus promoting a migration of foreign digital players towards treaty-partner
countries, a move that could make the innovation useless in terms of positive revenue eﬀect for the market
jurisdiction.
The OECD-G20 group of countries has been lined up for a while behind rather diﬀerent premises to solve the
elusive problem of reaching consensus over the direct taxation of the digital economy; and the tax world is
anxiously waiting for a ﬁnal harmonized outcome that contemplates the genuine interest of market states;
That would be a triumph of tax multilateralism and the end of the tax chaos that otherwise might seriously
jeopardize international digital commerce for decades. This is a reality that might make any speculations on
an alternate plan, per se, a futile eﬀort.
However, the complexities in terms of political agreements and technical solutions are such at the OECD level
nowadays , that the potential absence of a timely, ﬁnal agreement, opens the window to a second best, a
coordination of unilateral state responses patterned after market access based income taxation; i.e., a
coordination of market States’ taxing powers within the income tax system, that it is by far superior to the
proliferation of an archaic DST without an incorporated system to avoid multiple layers of taxation.
If that idea becomes suitable in case no agreement is reached at the OECD level on the current premises,
eﬀorts should be made to implement market access based income tax on cross-border digital economy
income on a wide geographical basis, i.e., in LATAM, at least adding up major economies grouped in Mercosur
and Paciﬁc alliance trade blocs. By contrast, a unilateral, isolated attempt will damage the taxing jurisdiction
vis-à-vis competing markets.
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