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The judgment does not seem fundamentally controversial or surprising. The argument presented by
the Court of Justice of the European Union (hereinafter: ‘CJ’) itself does not seem to require
extensive commentary (except, perhaps, that it could have been clearer – but in this regard, the
vagueness of the Court’s case law is familiar to us, as we feel it frequently). However, it is worth
noting that there are a few independent issues related to this ruling.

First, it is worth noting that the CJ still maintains and perpetuates the distinction between two bases
of joint and several liability in VAT. Such a distinction seems to have been formed in the judgment
C-1/21 (CJ 11 October 2022, C-1/21 MC v Direktor na Direktsia ‘Obzhalvane i danachno-
osiguritelna praktika’ Veliko Tarnovo pri Tsentralno upravlenie na Natsionalnata agentsia za
prihodite, ECLI:EU:C:2022:788), indirectly confirmed in C-613/23 (CJ 14 November 2024,
C-613/23 KL v Staatssecretaris van Financiën, ECLI:EU:C:2024:961), and also upheld in the
judgment under comment. The first basis is Article 205 of Council Directive 2006/112/EC of 28
November 2006 on the common system of value added tax (hereinafter: the ‘VAT Directive’),
under which Member States may designate the person jointly and severally liable for the VAT
liability (along with the person liable by ‘default’) – but this liability refers to VAT due on a
particular transaction. The second basis is Article 273 of the VAT Directive, which authorizes
Member States to introduce all measures for the proper collection of VAT. On this second basis, it
is possible to introduce other types of liability for VAT – including liability for part or all of the
unpaid tax amount in isolation from a specific transaction. Whether such a distinction is useful
remains an open question to be considered on other occasions.

Second, the judgment under comment is an interesting example of the Court formulating a specific
rule by weighing various general principles of VAT law (and Union law) according to the
requirements of proportionality. The Court clearly points to opposing principles (interests, values):
on the one hand, the taxpayer’s right to good administration (stemming from the Charter of
Fundamental Rights of the European Union) and the related right of defence (from which, in turn,
derives the right of access to files and the right to be heard), and, on the other hand, the public
interest realized by effective VAT collection. In addition, the Court also takes into account legal
certainty. Weighing these factors, the CJ ultimately formulates a compromise rule: according to the
EU standard, the board member does not have to be a party to the proceedings on the VAT liability
itself but must be able to effectively challenge the factual and legal findings made in those
proceedings.

https://www.inview.nl/document/id30f60969f31340f086f90595f08dee9f#--ext-id-78b740aa-6181-4d6b-924d-119d3732f1a8
https://www.inview.nl/document/idd130de96432f438a95364c774576106a#--ext-id-69c3ccfa-8e25-4776-a5fa-8461b7435564
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Third, commenting on this case, it is worthwhile asking whether it was really necessary to invoke
the principle of protection of the right of defence to answer the preliminary question. And without
this – that is, it follows from the CJ’s case law on joint and several liability itself that a potentially
liable person must be able to present evidence that disproves that liability. Since a person has the
right to present evidence that he is not liable, he also has the opportunity to present evidence that
the tax liability itself does not exist. This follows from Article 273 of the VAT Directive itself and
the principle of proportionality. Therefore, it seems that invoking the right of defence is not
necessary here.

As a fourth reflection, this more from the Polish backyard, which may be of interest to a wider
range of European readers, it is worth pointing out the following. In Poland, it was quite deeply
rooted in the case law that in proceedings on the liability of a member of the management board, it
is not possible to question the findings of the proceedings on the tax liability itself (especially the
judgment of the Polish Supreme Administration Court of 10.11.2021, III FSK 4172/21). Recently,
however, there has been a ruling by the Provincial Administrative Court in Warsaw, which broke
this established line of case law (judgment of 28 November 2024, III SA/Wa 1840/24). The
Warsaw court referred in part to arguments also cited by the CJ in the judgment under comment –
i.e., with reference to, among others, the Glencore judgment (CJ 27 February 2025,
C-189/19 Glencore Agriculture Hungary, ECLI:EU:C:2019:861). Thus, we see that similar
conclusions had already begun to break through before the commented judgment in Polish case law
– bolder and reaching more in-depth into the EU acquis.

Fifth, the stubborn persistence of the Polish administrative courts in their stance may come as a
surprise – i.e., with the domestic practice to date being unfavourable to board members. After all, it
is worth remembering that the Polish Commercial Code has a completely analogous regulation
with regard to the liability of company board members for the company’s civil law liabilities.
There, too, two proceedings can be distinguished: the first concerning the debt itself, and the
second concerning the liability of a board member. There, too, finally, there were situations in
which the member of the board of directors no longer held this function (and could not dispute the
existence of the company’s debt itself). With regard to these provisions, the Polish Constitutional
Court ruled that such regulations are incompatible with the Polish Constitution (judgment of 12
April 2023, P 5/19). Here, the Polish constitutional court relied, among other things, on the right to
a court – and, therefore, similarly to the Court of Justice of the EU.

As part of the sixth thread, it is worth considering what practical effects the CJ’s ruling may have.
According to Polish regulations, after delivery of the Court’s judgment, it will be possible to apply
for the resumption of relevant tax and court proceedings. In many situations, although board
members will be able to challenge decisions already issued against them in the past – it will not
lead to the exclusion of their liability (it will be difficult to challenge the previous decisions on the
VAT arrears). However, the ruling may have important procedural significance: the issuance of
decisions on the liability of board members is limited by the statute of limitations. Many of the
management board members’ liabilities will already be time-barred if. Thus, board members will
probably succeed because tax authorities may not be able to issue new decisions. As a
consequence, they may be compelled to return the liabilities paid by members of the management
board with the appropriate (favourable) interest rates.

Seventh and finally, the judgment – although it concerns VAT – probably applies analogously also
to other taxes and possibly to other persons jointly and severally liable for taxes (because Polish
regulations concern not only VAT and not only members of the management boards of

https://www.inview.nl/document/iddfd018e032364116aa32a46fab6c8172#--ext-id-ec4c2a88-1a98-4641-8626-745eeab9da3b
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companies). This is because in other areas, too, the position of Polish administrative courts is
similar – as, for example, in cases concerning the obligation to return EU subsidies (see the
judgment of the Polish Supreme Administration Court of 18 September 2024 (I GSK 608/24).
Again, also here the Polish court stated that the authority determining the liability of a member of
the management board does not have the right and obligation to examine the legitimacy of the
existence of the obligation for which the management board member is liable.

Dr Pawel Mikula

________________________
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