
1

Kluwer International Tax Blog - 1 / 6 - 30.08.2024

Kluwer International Tax Blog

The Contents of Highlights & Insights on European Taxation,
Issue 7, 2024
Giorgio Beretta (Amsterdam Centre for Tax Law (ACTL) of the University of Amsterdam; Lund
University) · Friday, August 2nd, 2024

Highlights & Insights on European Taxation

Please find below a selection of articles published this month (July 2024) in Highlights & Insights
on European Taxation, plus one freely accessible article.

Highlights & Insights on European Taxation (H&I) is a publication by Wolters Kluwer
Nederland BV.

 

The journal offers extensive information on all recent developments in European Taxation in the
area of direct taxation and state aid, VAT, customs and excises, and environmental taxes.

 

To subscribe to the Journal’s page, please click HERE

 

Year 2024, no. 7

TABLE OF CONTENTS

 

 

DIRECT TAXATION, CASE LAW

– Finanzamt Köln-Süd (C-627/22). EU law precludes refusal of option for voluntary assessment
procedure for German citizen living in Switzerland. Court of Justice

(comments by Edwin Thomas) (H&I 2024/173)

 

https://kluwertaxblog.com/
https://kluwertaxblog.com/2024/08/02/the-contents-of-highlights-insights-on-european-taxation-issue-7-2024/
https://kluwertaxblog.com/2024/08/02/the-contents-of-highlights-insights-on-european-taxation-issue-7-2024/
https://shop.wolterskluwer.nl/Highlights-Insights-on-European-Taxation-sNPHIEURTX/
https://www.linkedin.com/newsletters/h-i-journal-newsletter-6902189056642682880/
https://www.linkedin.com/newsletters/h-i-journal-newsletter-6902189056642682880/
https://www.linkedin.com/newsletters/h-i-journal-newsletter-6902189056642682880/
https://www.linkedin.com/company/highlights-insights-on-european-taxation/?viewAsMember=true


2

Kluwer International Tax Blog - 2 / 6 - 30.08.2024

INDIRECT TAXATION, CASE LAW

– Slovenské Energetické Strojárne (C-746/22). VAT refund procedure. Information provided for
the first time in the appeal procedure. Court of Justice

(comments by Tamás Fehér) (H&I 2024/190)

 

– Elite Games (C-576/23). VAT rate. Admission to amusement parks. Court of Justice

(comments by Marilena Ene) (H&I 2024/189)

 

– ZSE Elektrárne (C-151/23). Claim for payment default interest relating to refund of excess
VAT. Court of Justice

(comments by Dagmara Dominik-Ogi?ska) (H&I 2024/185)

 

– Latvijas Inform?cijas un komunik?cijas tehnolo?ijas asoci?cija (C-87/23). Supply of training
services through subcontractors by non-profit association. Subsidies are included in taxable
amount. Court of Justice

(comments by Giorgio Beretta) (H&I 2024/183)

 

– Giocevi (C-37/23). EU law precludes reduction of VAT in Abruzzo region. Court of Justice

(comments by Andrea Purpura) (H&I 2024/182)

 

– Dyrektor Izby Administracji Skarbowej w Warszawie (C-241/23). Taxable amount of an in-kind
contribution to a capital increase when the parties have agreed to use the issue value of thev shares
as consideration. Court of Justice

(comments by José Manuel Macarro Osuna) (H&I 2024/178)

 

– Finanzamt X (C-207/23). Supply of goods. Free-of-charge supplies of heat. Court of Justice

(comments by Matthias Oldiges) (H&I 2024/168)

 



3

Kluwer International Tax Blog - 3 / 6 - 30.08.2024

MUTUAL AID
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– Elite Games (C-576/23). VAT rate. Admission to amusement parks. Court of Justice

(comments by Marilena Ene) (H&I 2024/189)

 

It is noteworthy that the order of 14 March 2024 is particularly pertinent to Romanian taxpayers
insofar as it was issued in a manner which did not include any commentary regarding the fact that
Article 291(3)(b) of the Romanian Tax Code stipulated a reduced rate of 5% for services which
pertain to providing access to fairs, amusement and leisure parks whose activities are categorised
under Classification of Activities of the National Economy (CNEA) codes 9321 and 9329.

 

In essence, the Romanian Tax Code incorporates a reference to these two CNEA codes, which is
not mentioned in Council Directive 2006/112/EC of 28 November 2006 on the common system of
value added tax OJ L 347, 11.12.2006, p. 1–118 (hereinafter: ‘the VAT Directive’) and was not
subject to the analysis made by the Court. This text was in effect from 1 November 2018 until 31
December 2023.

 

The initial version of the Romanian Tax Code, which came into force on 1 January 2016, did not
include any stipulation for a reduced rate on services rendered by amusement and leisure parks.

 

Currently, the provision is written in an identical format, but the applicable reduced rate is 9%.

 

The CJ considered that the answer to the question referred for the preliminary ruling should be
given in a reasoned order where the existing case law is clear. The reasoned order is published only
in Romanian and French, without an Opinion of the Advocate General.

 

The principal arguments presented in this case can be found in paragraphs 23 and 24 of the order.
In paragraph 23, three paragraphs from Phantasialand (CJ 9 September 2021,
C-406/20 Phantasialand, ECLI:EU:C:2021:720) were incorporated, explaining the legal conditions

https://www.inview.nl/document/idf17026f109f746e3a4f31f82c35b8cce#--ext-id-782e7eb1-5035-493d-a11c-d4fd7ba0aec8
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for a Member State to apply this type of reduced rate.

 

The Court initially established that neither the VAT Directive nor Implementing Regulation
282/2011 contains a definition of the terms ‘fairs’ or ‘amusement parks’. In accordance with
Article 98 (2) and point 7 of Annex III of the VAT Directive, Member States are permitted to
apply reduced rates to ‘admission to shows, theatres, circuses, fairs, amusement parks, concerts,
museums, zoos, cinemas, exhibitions and similar cultural events and facilities’. This implies that
the two concepts of ‘fairs’ and ‘amusement parks’ represent autonomous elements of EU law,
which must be interpreted in a consistent manner across the EU, regardless of how they are
characterised in each Member State. This is in line with the previous rulings of the Court in AJPF
Cara?-Severin and DGRFP Timi?oara (CJ 9 July 2020, C-716/18 AJPF Cara?-Severin and
DGRFP Timi?oara, ECLI:EU:C:2020:540, paragraph 30) and Staatssecretaris van Justitie en
Veiligheid (Signing-on of seamen in the Port of Rotterdam) (CJ 5 February 2020,
C-341/18 Staatssecretaris van Justitie en Veiligheid (Signing-on of seamen in the Port of
Rotterdam), ECLI:EU:C:2020:76, paragraph 40).

 

The CJ then stated that the terms in question ‘must be interpreted in accordance with their usual
meaning in everyday language’ and, at the same time, ‘must be interpreted strictly’, as the
possibility of applying a reduced rate constitutes a departure from the principle of applying a
standard rate.

 

The final argument pertains to the definitions of these terms as understood by the Court, with due
regard to the written observations of the European Commission in this regard. The expression
‘amusement park’ is defined as ‘an area of landscaped land’ containing a variety of recreational
and amusement facilities. By contrast, although a ‘fair’ also typically encompasses the same range
of attractions, it is distinguished by its periodic occurrence, albeit with a certain regularity, over a
limited time span.

 

Based on these three paragraphs, the CJ concluded, in paragraph 24, that the concept of
‘amusement park’ is defined by the existence of a ‘landscaped area’, which can be understood as a
space on the surface of the ground that has been specially adapted for the operation of facilities
intended for recreation and amusement. It thus becomes apparent that an area with restricted
access, situated within a specific location, cannot meet the criteria outlined above.

 

Consequently, the establishment of playgrounds within commercial premises or shopping malls, as
illustrated in the case at hand, does not fall under the concept mentioned above. The Court ruled
that the services provided by Elite Games SRL, involving amusement machines in commercial
premises, do not qualify for the reduced VAT rate applicable to amusement parks.

 

https://www.inview.nl/document/idf7a16b5203f646b8a3b8c6c06f46d769#--ext-id-7f7684f8-f1d9-48c0-a48b-f8efadad6e44
https://www.inview.nl/document/iddd58e14c6bd747e7a882fafddfd2e94a#--ext-id-03f00865-4914-4e09-88cf-969e7befc3cd
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It would be erroneous to assume that the conclusion resulting from this order should be considered
definitive for Romanian taxpayers. The Romanian Tax Code stipulates two categories of parks for
which the access fee is subject to a reduced rate: namely, amusement parks and leisure parks. The
VAT Directive only encompasses the concept of amusement parks, whereas the Romanian
legislation is wider in its scoreferringence also to the CNEA codes 9321 and 9329.

 

It is my considered opinion that the Romanian provision is in breach of the VAT Directive. The CJ
has already held the view that the principle of fiscal neutrality cannot serve to extend the scope of
r e d u c e d  r a t e s  o f  V A T  ( C J  5  M a r c h  2 0 1 5 ,  C - 5 0 2 / 1 3  C o m m i s s i o n  v
Luxembourg, ECLI:EU:C:2015:143, paragraph 51; and CJ 15 November 2012,
C-174/11 Zimmermann, ECLI:EU:C:2012:716, paragraph 50).

 

It is imperative that the Romanian taxpayers invoke the principles of legal certainty and the
protection of legitimate expectations, given that they relied in good faith on the national legislation.
They must be protected, even if the CJ does interpret the applicability of the reduced rate in a strict
manner. It is incumbent upon the Member States to observe these principles when exercising the
powers conferred upon them under EU directives (CJ 9 July 2015, C-183/14 Salomie and
Oltean, ECLI:EU:C:2015:454, paragraph 30 and the case law cited).

 

Dr. Marilena Ene

________________________

To make sure you do not miss out on regular updates from the Kluwer International Tax Blog,
please subscribe here.
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